UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

RALPH BELLO and VERA
ASSOCI ATES
LI M TED PARTNERSH P,
Plaintiffs,
V. : Gvil No. 3:01CV01531( AW)
BARDEN CORPORATI ON,

Def endant .

RULI NG ON MOTI ON TO DI SM SS

The plaintiffs have filed a two-count conplaint, seeking
recovery of certain costs or |osses incurred or suffered by
them and related to an “environnmental cleanup” of their
property performed by the United States Environnental
Protection Agency during 1998. The defendant noves to dism ss
both counts pursuant to Fed. R GCv. P. 12(b)(6) for failure
to state a clai mupon which relief can be granted. For the
reasons set forth below, the defendant’s notion to dismss is
being granted, but with | eave to anend the conplaint to
i ncl ude one cl ai mbeing asserted by the plaintiffs but not
included in the conplaint, nanely, a claimfor recovery of

wat er usage fees.



Fact ual Backqgr ound

The plaintiffs are the owners of property |located at 16-
20 Elm Street in West Haven Connecticut. The plaintiffs
all ege that, during the period between January 9, 1984 and
Cctober 31, 1997, the plaintiffs rented this property to
Robert Pattison, Sr. and certain corporations owed and/ or
controlled by him nanely, National G| Services, Inc.,
National G| Recycling and Environnmental Services, Inc.,
National Tank and Construction Co., Inc., Bell Habor
Environnmental, Inc., and Atlantic Environmental Laboratory,
Inc. (collectively, “National Q1l").

The plaintiffs allege that, during the sane period, the
def endant delivered to National G| 587,668 gall ons of
hazar dous waste, contam nated waste oil and/or oil sludge or
waste oil, which accunulated in various tanks and contai ners
on the plaintiffs’ property. On or about January 8, 1998,
hazar dous substances accunul ated on the property spilled and
polluted the property and the Long Island Sound.

The United States Environnmental Protection Agency (“EPA”)
conducted a cl eanup of the property between January 8, 1998
and June 30, 1998, at a cost in excess of $1,134,000. The EPA
initiated proceedi ngs under the Conprehensive Environnental
Response, Conpensation and Liability Act of 1980, 42 U.S. C. 88§

9601 et seq., as anended (“CERCLA’) to recover the costs it



incurred in cleaning up the property. On October 1, 1998, the
EPA placed a lien on the plaintiffs’ property in the anount of
$1, 134, 000.

The EPA al so sought to recover its clean-up costs from
t he def endant and the ot her persons who had delivered
hazar dous substances to National GI. On August 17, 2001, the
EPA commenced an action in this district against the defendant
and sone 400 other parties that had di sposed of or arranged
for the disposal of hazardous substances at National Q1
seeking to recover its response costs under CERCLA. Many of
the defendants in that action, including the defendant, have
accepted the EPA's settlenent offer and agreed to pay their
share of the agency’'s response costs. On Septenber 14, 2001,
a consent decree (the “Consent Decree”) nenorializing the

settlenment was |lodged with the court. See United States of

Amrerica v. A-1 Auto Service, Inc. et al., Cvil No.

3:01Cv01567 (AHN) (D. Conn.). On Decenber 19, 2001, the EPA
filed a notion to enter the consent decree.

Par agraph 20 of the Consent Decree states, in rel evant
part, that:

The Parties agree, and by entering this
Consent Decree this Court finds, that
Settling Defendants and the Settling Federal
Agencies are entitled, as of the Effective
Date of this Consent Decree, to protection
from contribution actions or clainms as
provi ded by Section 113(f)(2) of CERCLA, 42
US C 8§89613(f)(2), for “matters addressed”



in this Consent Decree. The “matters

addressed” in this Consent Decree are Past

Response Costs.
(Doc. 16, Ex. Cat 7.) The definitions section of the Consent
Decree provides that “Past Response Costs” shall nmean *al
costs, including but not limted to direct and indirect costs,
that EPA or DQJ on behalf of EPA has paid at or in connection
with the site through May 15, 2001, plus accrued Interest on
all such costs through such date.” 1d. at 2. Thus, once the
Consent Decree is entered, the defendant will have protection,
pursuant to CERCLA 8 113(f)(2), fromcontribution for matters
addressed in the settlenent.

Count One of the plaintiffs’ conplaint is brought under
CERCLA, 42 U.S.C. 88 9607 and 9613. Count Two of the
plaintiffs’ conplaint asserts a state |law claimfor
“intentional and/or reckless” conduct. In their conplaint,
the plaintiffs seek the follow ng anobunts as danages for the
followng injuries or |osses:

(i) $125,910 for damage to an Abcor system

(ii) $34,195.60 for damage to oil tanks;

(iii) $420,000 as danages for loss of rental incone;

(iv) an unspecified anobunt as damages in connection with
two failed attenpts to sell the property for
$1, 750, 000;

(v) $2,680 as damages for costs to be incurred in the



future in connection with the cleanup of debris left
on the property at the end of the EPA cl eanup;

(vi) $12,000 as damages for costs to be incurred in the
future in connection with testing the pressure in
the oil tanks; and

(vii) $1,150 as damages for investigative costs incurred
to determ ne the extent of hazardous materials on
the property.

In addition, the plaintiffs assert that they are entitled to
recover the respective anmounts of $398.87 and $501. 50, paid by
them for water usage fees as part of the EPA cleanup. This
assertion is made in the plaintiffs’ opposition to the notion
to dismss, but no such allegation is made in the conpl aint.
The plaintiffs contend that the EPA forwarded to their counsel

a letter concerning, inter alia, the damage to the oil tanks

and the water usage fees, in which the EPA stated the

fol | ow ng:
Your client requests that EPA return the
tanks to their original condition. In
performng the renoval wor K, it was

determned that the only way to safely
ensure optinmm renoval of the hazardous
substances from the tanks was to create
| ar ger access ways than the tanks previously
had. The access ways created were necessary
to abate the hazardous substance threat and
were considered a necessary part of EPA' s
response action. The water usage that your
client contends that EPA is responsible for
falls into the sane category.



(Doc. 18, Ex. 1 at 2.)

Finally, the record shows, and it is not disputed,

t hat

plaintiff Bello participated in a neeting with the EPA on

June 11,

1998, at which he made the follow ng statenents:

In Septenber of 1996, | sent two
registered letters to [the Connecticut
Attorney General], informing him of the

accunul ati on of hazardous materials being
stored on ny property in the storage tanks
and i n drunms, and that | was very concer ned.

In Novenber of 1996, National Ol
Services, Inc., . . . signed an agreenent to
enpty all of the storage tanks of water
solubles, waste oils and sludge and to
conply with the aws of the DEP .

Suddenly, in June of 1997, they
failed to neet the requirenents of the
agreenent they had signed .

In Septenber of 1997, | imrediately
started evi ction pr oceedi ngs agai nst
National G| Services .

On Septenber 17, 1997, | hired Atlantic
Petroleum Inc. fromNew Jersey to stick the
t anks and take sanpl es of all of the storage
tanks and anal yze what was in the tanks. At
that tinme, there was 423,000 gallons of
waste oil and sl udge.

On Cct ober 15, 1997, [the Departnent of
Envi ronmental Protection (“DEP’)] nade nore
inspections to retain lists of where the
waste oil was being picked [up] and shi pped

(Doc. 10, Ex. B at 17-18.)

1. St andard of Revi ew




When deciding a notion to dismss under Rule 12(b)(6),
the court nust accept as true all factual allegations in the
conplaint and nust draw inferences in a |ight nost favorable

to the plaintiff. Scheuer v. Rhodes, 416 U. S. 232, 236

(1974). A conplaint “should not be dismssed for failure to
state a claimunless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim

which would entitle himto relief.” Conley v. G bson, 355

US 41, 45-46 (1957). See also H shon v. King & Spaul ding,

667 U.S. 69, 73 (1984). *“The function of a notion to dism ss
is ‘merely to assess the legal feasibility of the conplaint,
not to assay the weight of the evidence which m ght be offered

in support thereof.’”” Mytych v. May Dept. Store Co., 34 F.

Supp. 2d 130, 131 (D. Conn. 1999), quoting Ryder Energy

Distribution v. Merrill Lynch Commpdities, Inc., 748 F.2d 774,

779 (2d Gr. 1984). “The issue on a notion to dismss is not
whet her the plaintiff will prevail, but whether the plaintiff
is entitled to offer evidence to support his clains.” United

States v. Yale New Haven Hosp., 727 F. Supp. 784, 786 (D

Conn. 1990) (citing Scheuer, 416 U. S. at 232).

However, in deciding a notion to dismss, “a court may
properly | ook beyond the conplaint to matters of public record
and doing so does not convert a Rule 12(b)(6) notion to one

for summary judgnment.” Lofton v. Bureau of Prisons, No. 94-




16382, 1995 W 341565, at *1 (9th Gr. June 8, 1995); Pani, et

al. v. Enpire Blue Cross Blue Shield, 152 F.3d 67, 75 (2d Cr.

1998) (“It is well established that a district court may rely
on matters of public record in deciding a Motion to Dism ss
under Rule 12(b)(6), including case |aw and

statutes.”)(citations omtted).



[11. Discussion

A Count One -— CERCLA

The plaintiffs set forth two clainms in Count One. The
first claimis brought under CERCLA § 107(a), i.e., 42 U S C
8 9607(a), and the second is a claimfor contribution brought
under CERCLA 8§ 113(f)(1), i.e., 42 U.S.C. 8§ 9613(f)(1).

CERCLA 8 107 nakes certain categories of persons |iable
for specified costs incurred and danages resulting froma
rel ease or threatened release into the environnent of a
hazardous substance. 42 U S.C. 8§ 9607(a). Such persons are
Iiable, however, only for the foll ow ng costs:

(A) all costs of renoval or renedia
action incurred by the United States
Governnent or a State or an Indian tribe not
i nconsistent with the national contingency
pl an;

(B) any other necessary costs of
response incurred by any other person
consistent with the national contingency
pl an;

(C) damages for injury to, destruction
of, or loss of natural resources, including
the reasonable costs of assessing such
injury, destruction, or loss resulting from
such a rel ease; and

(D) the costs of any health assessnent
or health effects study carried out under
section 9604(i) of this title.

42 U.S.C.A 8 9607(a) (West 2001).
Were a claimfor costs is based on clause (B), CERCLA
limts a private party’'s recovery to the “necessary costs of

response” that are incurred “consistent with the national



contingency plan.” 42 U S. C. A 8 9607(a) (Wst 2001). To
show t hat response costs were necessary under CERCLA, a
plaintiff nmust show. (1) that the costs were incurred in
response to a threat to human health or the environnment, and
(2) that incurrence of the costs was necessary to address that

t hr eat . Carson Harbor Village Ltd. v. Unocal Corp., 227 F.3d

1196, 1202-03 (9th Cr. 2000); Artesian Water Co. V.

Government of New Castle County, 659 F. Supp. 1269, 1277 (D

Del . 1987).

Pursuant to CERCLA 8§ 113(f)(1), a person may seek
contribution fromany other person who is |liable or
potentially |iable under CERCLA § 107(a). To state a claim
for either full cost recovery or contribution under CERCLA, a
plaintiff nust allege that:

(1) Defendant fits within one of the four
cl asses of responsible parties outlined in §
107(a).

(2) The site is a facility.

(3) There is a release or threatened rel ease
of hazardous substances at the facility.

(4) The plaintiff incurred costs responding to
the rel ease or threatened rel ease.

(5) The costs and response actions conformto
the National QI and Hazardous Substances
Pol I uti on Contingency Pl an.

Bedford Affiliates v. Sills, 156 F.3d 416, 427 (2d Cr. 1998).

See also Prisco v. A D Carting Corp., 168 F.3d 593, 602-3 (2d

Cir. 1999)(“The elenents of an action under 8 113(f)(1) are

the sanme as those under 8§ 107(a).”).

10



Under CERCLA, a private party cannot recover for property
damage resulting fromthe rel ease of a hazardous substance.

Exxon Corp. v. Hunt, 475 U S. 355, 359 (1986) (“Superfund

noney is not available to conpensate private parties for
econom ¢ harns that result from di scharges of hazardous

substances.”); Gussack Realty Co. v. Xerox Corp., 224 F.3d 85,

91 (2d Cr. 2000) (“CERCLA does not provide conpensation to a
private party for damages resulting from contam nation”).
“Congress in enacting CERCLA clearly manifested an i ntent not
to provide conpensation for econom c | osses or for personal
injury resulting fromthe rel ease of hazardous substances.”

Artesian Water Co., 659 F. Supp. at 1285-86 (noting that

Congress explicitly rejected an earlier version of the bill
that authorized the recovery of econom c | osses and | oss due
to personal injury, including any injury to real or personal
property).

This limtation on what can be recovered under CERCLA is
reflected in the definition of the term*®“response,” which is
found at 42 U S.C. 8 9601. It provides as foll ows:

The terms “respond” or “response” nmeans
renove, renoval, renedy, and renedial action
all such ternms (including the terns
“renoval” and “renedial action”) include
enforcenent activities related thereto.

42 U.S.C. A 8 9601(25) (West 2001). The ternms “renove” and

“renoval ” are, in turn, defined as foll ows:

11



The terns “renove” or “renpval” neans the
cleanup or renoval of released hazardous
subst ances fromthe environnment, such actions
as may be necessary taken in the event of the
threat of rel ease of hazardous substances into
the environnment, such actions as nay be
necessary to nonitor, assess, and eval uate the
release or threat of release of hazardous
subst ances, the disposal of renoved materi al
or the taking of such other actions as may be
necessary to prevent, mnimze, or mtigate
damage to the public health or welfare or to
the environment, which may otherw se result
froma release or threat of rel ease.

42 U . S.C. A 8 9601(23) (West 2001). Also, the terns “renedy”
and “renedi al action” are defined as foll ows:

The ternms “renedy” or “remnedi al action” neans
t hose actions consistent with permanent renedy
taken instead of or in addition to renoval
actions in the event of a release or
threatened release of a hazardous substance
into the environnent, to prevent or mnimze
the release of hazardous substances so that
they do not mgrate to cause substantial

danger to present or future public health or
welfare or the environnent. The term
i ncludes, but is not limted to, such actions
at the location of the release as storage

confinement, perineter protection using dikes,

trenches, or di t ches, clay cover,

neutralization, cleanup of released hazardous
subst ances and associ at ed cont am nat ed
materials, recycling or reuse, diversion,

destruction, segregation of reactive wastes,

dredgi ng or excavation, repair or replacenent
of leaking containers, . . . and any
nmoni toring reasonably required to assure that
such actions protect the public health and
wel fare and the environnent.

42 U . S.C. A 8 9601(24) (Wwest 2001).
Thus, CERCLA s cost recovery provisions can only be used

to obtain conpensation or reinbursenent for costs of cleaning

12



up actual or threatened rel eases of hazardous substances into
to the environnent.

1. ClaimuUnder 42 U.S.C. 8 9607(a) (CERCLA § 107(a))

One of the clains set forth in Count One is a cl ai munder
CERCLA 8 107(a). However, where the party seeking to recover
response costs is itself a potentially responsible party, it

may not bring suit under 8 107(a). Bedford Affiliates, 156

F.3d at 423-24; Durham Mg. Co. v. Merriam Mg. Co., 128 F

Supp. 2d 97, 101 (D. Conn. 2001). “Such a plaintiff is
[imted instead to an action for contribution from other
potentially responsible parties under CERCLA 8§ 113(f)(1).”
Prisco, 168 F.3d at 603.

The plaintiffs allege that they are, and were at al
relevant tinmes, the owners of the property where the rel ease
of hazardous materials occurred. As owners of that property,
the plaintiffs are potentially responsible parties under

CERCLA. See 42 U.S.C. 8§ 9607(a)(2); see also Prisco, 168 F. 3d

at 603 (“Prisco being the owner at all relevant tinmes of the
Prisco landfill, has the characteristics of a potentially
responsible party within the neaning of 8 107(a)(2).”).

Accordi ngly, Count One should be dism ssed to the extent
it purports to state a clai munder CERCLA § 107(a).

2. CaimbUnder 42 U.S.C. § 9613(f) (1) (CERCLA §

113) (f) (1))

13



The other claimset forth by the plaintiffs in Count One
is a contribution claimunder CERCLA §8 113(f)(1). The costs
and | osses for which the plaintiffs seek to recover fromthe
def endant can be grouped into five categories: (1) property
damage, i.e., $125,910 for damage to an Abcor system and
$34,195. 60 for damage to oil tanks; (2) econonic |osses, i.e.,
$420, 000 as damages for loss of rental incone, and an
unspeci fied anount as damages for | osses arising out of |ost
opportunities to sell the property; (3) costs to be incurred
in the future, i.e., $2,680 for renmoval in the future of
debris left at the end of the EPA cl eanup, and $12, 000 for
testing the pressure in the oil tanks in the future;

(4) investigative costs, in the amount of $1,150, incurred to
determ ne the extent of hazardous materials on the property;
and (5) water usage fees, in the respective anounts of $398. 87
and $501.50, paid by the plaintiffs as part of the EPA

cl eanup.

(a) Property Danage and Econom c Losses

As di scussed above, a private party cannot recover under
CERCLA for property damage resulting fromthe rel ease of
hazar dous substances, nor can that party recover for economc
| osses suffered as a consequence of such a release. See Exxon

Corp., 475 U. S. at 359; Gussack Realty Co., 224 F.3d at 91.

Accordingly, the notion to dism ss should be granted as to

14



t hese cl ai ns.

(b) Costs to be Incurred in the Future

The plaintiffs have failed to allege that the costs for
removal of debris and for pressure testing of the oil tanks
will be incurred consistent with the national contingency
plan. The plaintiffs have also failed to include in their
conplaint a request for a declaratory judgnment as to future

response costs. See GQussack Realty Co., 224 F.3d at 91

(“CERCLA permts a private party to be reinbursed for all or
sonme of the costs already incurred in response to
contamnation . . . . CERCLA further permts a declaratory
judgnent allocating future response costs between potentially
responsi bl e persons.”). However, even if the plaintiffs were
allowed to anend their conplaint to add such an allegation and
such a request for relief, the conplaint could still be
deficient as to these clainms, because CERCLA requires that the
costs in question be “necessary costs of response.” As

di scussed above, this neans the costs nust be incurred in
response to a threat to human health or the environnment, and

i ncurrence of the costs nmust be necessary to address that
threat. Here, the threat to human health and the environnent
was elimnated by the tine the EPA cl eanup concluded. The EPA
cleanup left the plaintiffs’ prem ses danaged and in need of

repairs and/or other work in order to restore themto their

15



former condition. However, the objective of such work as
remains to be done in the future by the plaintiffs is not to
address any threat to human health and the environnent, but to
address damage to the plaintiffs’ premses resulting fromthe
EPA cl eanup. Thus, the plaintiffs’ claimfor these future
costs is, in fact, a claimfor property damage and/ or econom c
| osses and therefore not one that can be made under CERCLA.
Accordingly, the notion to dism ss should be granted as to

t hese cl ai ns.

(c) lnvestigative Costs

The plaintiffs assert that $1,150 in costs incurred by
them for tests conducted, at their direction, to determ ne the
extent of hazardous materials on the property are
i nvestigative costs recoverabl e under CERCLA. The definitions
of the terns “renpove” and “renoval” bring costs of actions
that are necessary to assess and evaluate a rel ease or threat
of rel ease of hazardous substances wthin the scope of
necessary costs of response. However, such response costs are
recoverabl e under CERCLA only if they conformto the nationa
contingency plan. The plaintiffs have not alleged that such
i nvestigatory costs conformto the national contingency plan,
nor have they indicated in their opposition to the notion to
dism ss that they contend that such costs, in fact, conformto

that plan. This is so notwithstanding the fact that a

16



prom nently featured argunent in support of the notion to
dismss is that the plaintiffs failed to allege that the work
related to these costs was perfornmed “in a nmanner consi stent
with” the national contingency plan. (Doc. 10, at 10.)
Accordingly, the notion to dism ss should be granted as to
this claim

(d) Water Usage Fees

Al t hough no such allegation is included in the conplaint,
the plaintiffs contend they are entitled to recover the
respective anmounts of $398.87 and $501.50 for water usage fees
paid by themin connection with the EPA cleanup of their

property. One of the elenents of a prinma facie cause of

action for contribution under CERCLA 8§ 113(f)(1) is that the
costs and response actions conformto the national contingency

plan. Bedford Affiliates, 156 F.3d at 427. The nati onal

contingency plan requires that:
Private parties undertaki ng response acti ons
should provide an opportunity for public
coment concerning the selection of the
response action based upon the provisions
set out below, or based upon substantially
equi val ent state and | ocal requirenents.
40 C.F.R 8 300.700(c)(6)(2001). However, this public
participation requirenent may be satisfied by a show ng that
work was perfornmed with the invol venent of the EPA or a

conparabl e state agency. See Bedford Affiliates, 156 F.3d at

428 (“Where a state agency responsi ble for overseeing

17



remedi ati on of hazardous wastes gives conprehensive input, and
the private parties involved act pursuant to those
instructions, the state participation may fulfill the public
participation requirenment.”).

Here the plaintiffs appear to contend that the water
usage was necessary to abate the hazardous substance threat
and was consi dered by the EPA to be a necessary part of the
EPA' s response action. The plaintiffs also contend that they
incurred the water usage fees and that the fees were not part
of the EPA' s response costs. Thus, the water usage fees are
not covered by the Consent Decree and the plaintiffs claim
will not be barred by 42 U S.C. § 9613(f)(2).

Drawing all inferences in a light nost favorable to the
plaintiffs, the court cannot conclude that they can prove no
set of facts in support of their contentions as to the water
usage fees that would entitle themto relief. Therefore, the
court will permit themto anmend their conplaint to add a
CERCLA contribution claimfor such costs.

B. Count Two — “Intentional and/or Reckless” Conduct

In Count Two of the conplaint, the plaintiffs set forth a
cl ai m under Connecticut common |aw for “intentional and/or
reckl ess” conduct. They seek to recover the sane damages as in
Count One. The notion to dism ss should be granted as to

Count Two because the claimis barred by the statute of

18



limtations, and al so because the plaintiffs have failed to
allege the requisite elenents of such a claim

1. Statute of Limtations

The defendant argues that Count Two of the conpl aint
shoul d be di sm ssed because it is barred by the applicable

statute of limtations. See Nielsen v. Sioux Tools, Inc., 870

F. Supp. 435, 439-41 (D. Conn. 1994) (clains should be
di sm ssed under Rule 12(b)(6) when applicable statute of
[imtations has expired).
The plaintiffs’ claimin Count Two is governed by one of three
statutes of limtations: (i) Conn. Gen. Stat. § 52-577, the
three-year statute of limtations applicable to tort actions;
(1i) Conn. Gen. Stat. 8§ 52-584, the statute of limtations
applicable to actions for damages caused by reckl ess or wanton
m sconduct; and (iii) Conn. Gen. Stat. 8§ 52-577c(b), the two-
year statute of limtations applicable to actions for damages
caused by exposure to hazardous chem cal substances. Although
the plaintiffs have not taken a position as to which of these
three statutes of limtations is applicable to Count Two, that
fact is not material, because the claimin Count Two is barred
under each of these statutes of limtations.

Section 52-577 provides that “[n]o action founded upon a
tort shall be brought but within three years of the act or

om ssion conplained of.” Conn. Gen. Stat. Ann. 8§ 52-577 (\West
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2001). This statute is an occurrence statute, so the
[imtations period begins to run at the nonent the act or

om ssion conpl ai ned of occurs. G bbons v. NER Holdings, Inc.,

983 F. Supp. 310, 314 (D. Conn. 1997). The start of the
running of the limtations period is not delayed until the
cause of action has accrued or the injury has occurred.

Fichera v. Mne H Il Corp., 207 Conn. 204, 212, 541 A 2d 472,

476 (1988). It is not delayed until the date when the

plaintiff first discovers the injury. Collumyv. Chapin, 40

Conn. App. 449, 451, 671 A 2d 1329, 1331 (1996). Wien a court
conducts its analysis, the only relevant facts are the date of
the all eged wongful conduct and the date the conpl ai nt was
filed. 1d.

In this case, the plaintiffs allege that the defendant
made shi pnments of hazardous substances to National Ol wthout
first determning whether it was able and had a permt to
recei ve, store, process and di spose of said hazardous
substances. The plaintiffs allege that the defendant’s | ast
shi prent was nmade on Cctober 31, 1997. Therefore, the |ast
“act or om ssion conplained of” occurred on Cctober 31, 1997.
The plaintiffs filed their conplaint against the defendant on
August 14, 2001, nore than three years after the |last act or
om ssion conplained of. Thus, this claimis barred under

Conn. Gen. Stat. § 52-577.

20



Section 52-584 provides that

No action to recover damages for

t he person, or to real or persona

injury to
property,

caused by negligence, or by reckless or
want on m sconduct . . . shall be brought but
within two years from the date when the
injury is first sustained or discovered or
in the exercise of reasonable care should

have been discovered, and except

that no

such action may be brought nore than three

years fromthe date of the act or

conplained of . . . .7

Conn. Gen. Stat. Ann. § 52-584 (\West 2001).

on Sssi on

Thus, at nobst,

the plaintiffs had three years fromthe occurrence of the |ast

act or om ssion conplained of in which to file their action

based on the claimin Count Two. As discussed above in

connection with 8 52-577, they failed to do so, and this claim

is also barred under Conn. Gen. Stat. 8 52-584.

Section 52-577c provides that “no action to recover

damages for personal injury or property damage caused by

exposure to a hazardous chem cal substance or m xture or

hazardous pollutant rel eased into the environnment shall be

brought but within two years fromthe date when the injury or

damage conpl ai ned of is discovered or in the exercise of

reasonabl e care shoul d have been di scovered.” Conn. Gen.

Stat. Ann. § 52-577c(b) (West 2001).

The plaintiffs’ alleged damages arise fromeither the

rel ease by their tenant of hazardous substances onto the

property on January 8, 1998 or the EPA s cl eanup of the

property, which occurred between January 8,

21
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1998. The plaintiffs, therefore, discovered their alleged
damages, or in the exercise of reasonable care should have
di scovered those danages, no |ater than on or about June 30,
1998. The plaintiffs did not file their conplaint against the
def endant until August 14, 2001, nore than three years |l ater.
Accordingly, the claimin Count Two is also barred under 8 52-
577c(b).

The plaintiffs argue that they were not nade aware of the
identities of the defendant and the others who delivered
hazar dous substances to National Ol until the EPA provided a
list of their nanmes on August 7, 2000 and April 11, 2001.
Thus, the plaintiffs contend, they were not able to commence
an action until that tine. However, the statenents nmade by
plaintiff Bello at the June 11, 1998 neeting with the EPA nmake
it clear that he was aware by no later than that date of both
the fact that there was cause for concern because of the
storage of hazardous substances at the property and of at
| east one neans by which the plaintiffs could have obtai ned
t hose nanes, i.e., obtaining themfromthe DEP

The plaintiffs also contend that “this case is anal ogous
to the period in which an action may be brought under CERCLA, ”
and “[t]he EPA was not tine barred fromentering a suit
agai nst the defendants and | odgi ng a consent decree dated

Septenber 14, 2001.” (Doc. 18, at 10.) This argunent is
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w thout nmerit. The plaintiffs were not barred by a statute of
l[imtations fromseeking relief under CERCLA. In Count Two,
however, the plaintiffs set forth a comon law claim which is
governed by the state statute of limtations applicable to
that claim

2. Failure to Allege Requisite Elements of the daim

To state a claimfor intentional or reckless m sconduct
under Connecticut law, a plaintiff nmust plead that the
def endant’ s conduct was “hi ghly unreasonabl e conduct,
involving an extrene departure fromordinary care, in a
situation where a high degree of danger is apparent.” Dubay
v. Irish, 207 Conn. 518, 533, 542 A 2d 711, 719 (1988). A
plaintiff nmust allege sonmething nore than sinple or even gross
negligence. See id. at 207 Conn. at 718, 542 A 2d at 532.
Moreover, a conplaint alleging intentional or reckless
m sconduct nust use | anguage explicit enough to clearly inform
the court and opposing counsel which acts are alleged to be

i ntentional or reckless. Kostui k v. Queally, 159 Conn. 91,

94, 267 A 2d 452, 453-54 (1970). Sinply using the words
“intentional” and “reckless” is not enough. See id. (quoting

Dunond v. Denehy, 145 Conn. 88, 91, 139 A 2d 58, 59).

In this case, the conplaint does not contain any such
all egations. The plaintiffs nmerely allege that the

defendant’s acts or omni ssions constituted i ntentional and/or
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reckl ess m sconduct because the defendant failed to determ ne
whet her the plaintiffs’ tenant, National G, was able and had
a permt to receive, store, process and di spose of the

def endant’ s hazardous substances. Accepting as true the
plaintiffs’ allegation that the defendant did not determ ne
whet her National Ol was able and had a permt to handle the
def endant’s hazardous substances, such a fact woul d not
support a finding that the defendant’s acts or om ssions were
either intentional or reckless m sconduct under Connecti cut
law. At nost, it would support a finding of negligence.

In addition, the plaintiffs have failed to all ege any
facts that would support a finding that the defendant owed
them any duty of care. In a claimfor intentional or reckless
m sconduct, the plaintiff nust allege that the defendant owed

himor it a duty of care. See Sheiman v. Lafayette Bank and

Trust Co., 4 Conn. App. C. 39, 45, 492 A 2d 219, 223

(1985) (“To be legally sufficient, a count based on reckl ess
and wanton m sconduct nmust . . . allege sone duty running from
the defendant to the plaintiff.”). Under Connecticut |aw, the
defendant did not owe the plaintiffs a duty to foresee that
the plaintiffs’ tenant would fail to conply with the | aws and
regul ations that governed that tenant’s business as a disposal
facility for hazardous substances, and there is no allegation

or contention that the defendant actually knew that the tenant
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was conducting its business in violation of applicable | aws.

See Accashian, et al. v. Cty of Danbury, et al., No. dV.

970147228S, 1999 W. 30594, at *3 (Conn. Super. Ct. Jan. 8,

1999) (“[D]epositing waste material at a nunicipal |andfill

does not | ead the depositor to foresee either imediate or

eventual m smanagenent of those materials in a facility

subj ect to regulations and standards of operation.”).
Accordingly, the notion to dism ss Count Two should al so

be granted for these reasons.

| V. Concl usi on

For the reasons set forth above, the defendant’s Mtion
to Dismss (Doc. 9) is hereby GRANTED, but the plaintiffs are
given leave to anend their conplaint, within 30 days, to state
only a CERCLA contribution claim pursuant to 42 U. S.C. 8§
9613(f) (1), based on the water usage fees. The plaintiffs’
other clains are dism ssed with prejudice.

It is so ordered.

Dated this 7th day of January 2002, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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